January 24, 2019
The Honorable Betsy DeVos
Secretary
U.S. Department of Education
400 Maryland Avenue, S.W.
Washington, DC 20202
VIA ELECTRONIC SUBMISSION
RE: Docket ID ED–2018–OCR–0064; Public Comment on Proposed Title IX Regulations
Dear Secretary DeVos:
Liberty University welcomes the opportunity to comment on the Department of Education’s
proposed amendments to the regulations implementing Title IX of the Education Amendments of
1972. As promised in your September 2017 remarks, the Secretary’s proposal demonstrates your
commitment to hear from “those who walk side-by-side with students every day.” We also share
your perspective that colleges and universities currently lack clear legal obligations. Despite the
requirements of the Administrative Procedure Act, prior administrations have deprived
stakeholders the benefit of the rulemaking process by promulgating sweeping changes to Title IX
through a series of guidance documents without modifying Title IX’s implementing regulations.
We applaud you and the Department for bringing an end to the “era of ‘rule by letter,’” and believe
the majority of the Department’s proposal will improve Title IX for institutions and students.
However, § 106.45(b)(3)(vii) is an unprecedented expansion of campus due process rights that
would undermine the entirety of the Department’s proposal by turning university “classrooms into
courtrooms” 1 and essentially federalize the process every institution must provide to students and
employees without regard to the hundreds of different models for fact finding and disciplinary
determinations that have been demonstrated to be both effective and nondiscriminatory. Congress
enacted Title IX in order to “prevent recipients of federal financial assistance from using the funds
in a discriminatory manner.” 2 The majority of the Department’s proposal is consistent with
Congress’s intent, comports with Supreme Court precedent, better reflects the realities of operating
an institution of higher education, and provides important procedural safeguards for students and
other participants. Mandating costly adversarial hearings in every sexual harassment proceeding
Murakowski v. Univ. of Del., 575 F. Supp. 2d 571, 585-86 (D. Del. 2008) (“[N]either a full-scale adversarial
proceeding similar to those afforded criminal defendants, nor an investigation, which would withstand such a
proceeding, is required to meet due process. A university's primary purpose is to educate students: ‘[a] school is an
academic institution, not a courtroom or administrative hearing room.’ A formalized hearing process would divert
both resources and attention from a university's main calling, that is education. Although a university must treat
students fairly, it is not required to convert its classrooms into courtrooms.”).
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Gebser v. Lago Vista Indep. Sch. Dist., 524 U.S. 274, 292 (1998).
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is a departure from these achievements and would likely dissuade complainants from coming
forward, limiting the ability of campus administrators to foster a safe and inclusive learning
environment. We strongly urge the Department to withdraw or substantively revise §
106.45(b)(3)(vii) prior to enacting its proposal.
1. General Comments
We support the Department’s goal of enacting regulations that “protect all students from sex
discrimination” through grievance procedures “that provide a predictable, consistent, impartial
process.” 3 As others have observed, after the Department published its April 2011 guidance, many
“colleges overcorrected their sexual assault policies by adopting policies that shirk the legally
mandated due process rights of students accused of misconduct and effectively presume their
guilt.” 4 The Department likewise recognizes that prior guidance “pressured schools and colleges
to forgo robust due process protections,” as well as obligating schools to police “too wide a range
of misconduct,” which included “consensual, noncriminal sexual activity.” 5
Any reform by the Department should also balance the competing interests of law enforcement
and university officials. 6 Colleges and universities have an obligation to their campus
communities to respond to and resolve allegations of sexual assault. At the same time, justice for
victims of sexual assault is the primary function and responsibility of the criminal justice system.
Just as prior reforms resulted in overcorrection, the Department should not react to a lack of due
process by setting a trajectory for Title IX that results in the creation of a competing quasi-judicial
system on college campuses throughout the country. If enacted, the Department’s regulations will
effect approximately twenty-million college students. 7 Institutions need not create and operate
trial court systems in order to prevent sex discrimination from blocking student access to federally
supported higher education programs. A smaller and less prescriptive approach is all that is
required—one that recognizes that there is a criminal justice system with all its due process for
those who seek to access an adversarial system for their day in court. We further encourage the
Department to seek input from law enforcement officers and prosecutors on how its proposal will
impact their ability to administer justice. The proposed regulations could be strengthened with the
addition of clear statements about the distinct roles of public law enforcement, prosecutors and
criminal courts versus the education institutions that are recipients of federal funds, how they do
and do not intersect, as well as how and when they are permitted to work together.
83 Fed. Reg. 61,465.
Blair Baker, When Campus Sexual Misconduct Policies Violate Due Process Rights, 26 CORNELL J. L. & PUB.
POL'Y 533, 535 (2017).
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In regards to directed question #4, Liberty University does not object to requiring recipients to
ensure that the necessary administrators receive training on all aspects of its institution’s response
to sexual harassment. In regards to directed question #8, Liberty University does not object to the
requirement that institutions retain such records for three years.
2. Grievance Procedures for Formal Complaints of Sexual Harassment
Courts have consistently refrained from imposing the formalities of the judicial system on
educational institutions and the Department should not use its regulatory authority to do so now.
Because of the Department’s express desire to adhere to Supreme Court precedent, it should apply
the guiding principles of Goss v. Lopez, “the only Supreme Court case to address (non-academic)
discipline in the educational context.” 8 In Goss, the Supreme Court held that due process did not
require “truncated trial-type procedures” in a school disciplinary process and reasoned that
“formalizing the suspension process and escalating its formality and adversary nature may not only
make it too costly as a regular disciplinary tool, but also destroy its effectiveness as part of the
teaching process.” 9 Using the same rationale, federal appellate courts have almost unanimously
reached the same conclusion: due process does not require educational institutions to employ the
formalities of trial, or full-scale adversarial proceedings in disciplinary proceedings. 10 Liberty
University strongly urges the Department to revise § 106.45(b)(3)(vii) accordingly, granting
colleges and universities the flexibility to craft disciplinary procedures that afford appropriate
measures of due process, and reflect the scope and purpose of Title IX.
Unfortunately, Section 106.45(b)(3)(vii) does not grant universities “flexibility to employ ageappropriate methods, exercise common sense and good judgment, and take into account the needs
of the parties involved” as the Department suggests in its proposal. 11 If enacted, colleges and
universities must provide, in all circumstances, live hearings with the opportunity to cross-examine
parties and witnesses, conducted by a trained advisor; if any of the parties do not have a trained
8
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Naomi Mann, Taming Title IX Tensions, 20 U. PA. J. CONST. L. 631, 649 (2018).

Goss v. Lopez, 419 U.S. 565, 583 (1975).

See Doe v. Univ. of Cincinnati, 872 F.3d 393, 399-400 (6th Cir. 2017) (“Thus, UC is not required to ‘transform its
classrooms into courtrooms’ in pursuit of a more reliable disciplinary outcome.”); Osei v. Temple Univ., 518 F. App'x
86, 89 (3d Cir. 2013) (“[T]he school did not have to abide by the same evidentiary standards as one would in a
courtroom.”); Osteen v. Henley, 13 F.3d 221, 225 (7th Cir. 1993) (“To recognize such a right would force student
disciplinary proceedings into the mold of adversary litigation.”); Gorman v. University of Rhode Island, 837
F.2d 7, 16 (1st Cir. 1988) (“Hence, on review, the courts ought not to extol form over substance, and impose on
educational institutions all the procedural requirements of a common law criminal trial.”); Nash v. Auburn Univ., 812
F.2d 655, 664 (11th Cir. 1987) (“[R]ights in the academic disciplinary process are not co-extensive with the rights of
litigants in a civil trial or with those of defendants in a criminal trial.”); Winnick v. Manning, 460 F.2d 545, 549 (2d
Cir. 1972); Dixon v. Ala. State Bd. of Educ., 294 F.2d 150, 159 (5th Cir. 1961) (“This is not to imply that a
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advisor, one must be provided for them; and, decision-makers may not rely on any statements from
parties or witnesses who do not submit to cross-examination. Parties must also have the option to
participate in the proceedings from separate rooms, with technology that facilitates simultaneous
viewing and hearing of the proceedings. This would require the scheduling of one high-stakes
hearing where all parties, trained advisors, witnesses, and decision makers must be able to
participate simultaneously, ensuring a process that is more difficult to conclude in a reasonably
timely fashion. It would also require institutions to pay for a pool of trained advisors, many of
whom will be expensive trial lawyers that institutions will feel compelled to provide to be certain
they are not second-guessed on the sufficiency of training required to participate in an adversarial
proceeding. 12 Compounding the additional expense would be the added cost of procuring,
maintaining and operating the audio-visual technology mandated by the proposed rule.
Additionally, the rule would require victims to make the Hobson’s choice of being re-victimized
by a trial lawyer’s cross examination or not be cross-examined and thereby rendered mute because
the decision maker can no longer utilize the commonsense alternative of simply factoring in the
victim’s level of participation in the assessment of witness credibility—all the victim’s statements
must be completely disregarded. This proposed change regarding cross examination is problematic
for all institutions, regardless of size and resources available.
If one due process factor should drive regulatory action in Title IX, it must be context. Due process
“is flexible and calls for such procedural protections as the particular situation demands."13
Regulatory reform by the Department must recognize that colleges and universities are “in the
business of education, not judicial administration.” 14 The “adjudication of student disputes” is not
their primary function, 15 and stringent due process requirements “might be detrimental to the
college's educational atmosphere.” 16 Due process requires that procedural safeguards be “tailored,
in light of the decision to be made.” 17
Relying on a recent Sixth Circuit decision, the Department states that “cross-examination is not
just a wise policy, but is a Constitutional requirement of Due Process.” 18 In its decision, the Sixth
Circuit concluded that “if credibility is in dispute and material to the outcome, due process requires
cross-examination.” 19 The dissent in Baum correctly points out that “the majority cites no case
that would support its expansion of Doe’s cross-examination rights beyond” their prior holding
that Constitutional due process only required a limited form of cross-examination. 20 More
importantly, the majority in Baum did not apply “the Eldridge balancing factors.” 21 The Dissent
rightly observes that “this expansion, in the absence of a focused and caselaw-supported analysis,
leaves many questions unanswered.” 22
Some commentators on the proposed rule suggest that the Department should also require professional hearing
officers to conduct these adversarial hearings. That would be unnecessary and further escalate the cost of
compliance. Such suggestions should be rejected.
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The Department’s reliance on Baum is misplaced, and overlooks basic tenets of Supreme Court
precedent in both Goss and Eldridge. Baum is a novel opinion and a minority view amongst the
federal appellate courts. Although cross-examination may be the “greatest legal engine ever
invented for the discovery of truth,” it is the least effective method for ensuring equal and safe
access to education under Title IX. The Second Circuit in Winnick v. Manning held that "the right
to cross-examine witnesses generally has not been considered an essential requirement of due
process in school disciplinary proceedings." 23 In fact, prior to Baum, “no federal appellate court
[] held that there is an affirmative right to adversarial cross-examination in the educational
context.” 24
Moreover, even if the Constitution did require cross examination for due process to be achieved,
which it does not, it would only require it of government-operated public institutions. There is no
Constitutional due process required of private institutions.25 Only the contractual due process of
faithfully following an institution’s own policies could be required of private institutions. That
further undermines the Department’s reliance on Baum as authority for a single federal standard
of adversarial cross examination for all institutions, both public and private.
Lastly, the proposed rule concludes that due process can only be achieved through an adversarial
trial process. This is a terribly misinformed and narrow view, betraying a bias in favor of common
law traditions. It ignores that many cultures historically and currently rely upon the due process
of the inquisitorial system to achieve justice. Countries and states that rely upon the civil legal
system employ this non-adversarial process to find facts and determine sanctions. Instead of
pitting the parties against each other to offer competing versions of truth, the decision maker is
vested with the duty of uncovering the facts, both incriminating and exculpatory facts, in an active
and participatory way, including determining whether there is a basis to initiate an inquiry,
conducting an investigation, asking the parties and witnesses questions, and allowing the parties
to present evidence and make suggestions on how to conduct the investigation. Many institutions
use variations of the inquisitorial system, often called “investigator” models, to fairly adjudicate
Title IX disputes. These models have published procedures and rules to ensure notice and
opportunities to be heard, object and present evidence, are fair and even-handed to all parties and
witnesses, are not dependent upon one high-stakes hearing, are less traumatic to participants, do
not require parties to be equipped with trained advisors to do battle with each other, do not
necessarily include live cross-examination by the parties, are less expensive, and can be concluded
more timely than the adversarial hearing processes. Most organizations use an investigative model
to conclude internal investigations and, whether the single investigator or double investigator or
investigative panel method is used, it can effectively incorporate benefits of cross examination
(albeit less formally than the adversarial procedures proposed by the Department) without the
intimidation of the complainant that is sure to deter victims from reporting.
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In the name of assuring due process, the Department should not force institutions to abandon all
use of an inquisitorial model for deciding Title IX matters in favor of employing an adversarial
system that is foreign to their ethos and, more importantly, their good experience using nonadversarial models that are consistent with the requirements for due process. Instead, the
Department should simply require processes that are fair, impartial, thorough, and appropriate for
the educational environment. There is room for prescribing certain hallmarks of due process, such
as adequate notice and opportunity to be heard, without prescribing scores of procedural standards
and steps for all institutions to follow, from large to small, from public to private, and from
residential to commuter to online. 26
3. Assurance of Religious Exemption
Liberty University strongly supports the Department’s proposed revision of § 106.12(b), which
states unequivocally that religious institutions are not “required to seek assurance from the
Assistant Secretary in order to assert” their religious exemption. This would clearly allow
religious institutions to simply assert their exemption during the course of an investigation by the
Department. The Department notes that this revision “brings the regulatory language into
alignment with longstanding Department practice.” 27 However, we encourage the Department to
further revise § 106.12, in order to eliminate another longstanding Department practice, and any
continuing conflict between the statute and the regulation.
The legislative history of the implementing regulations demonstrate that § 106.12(b) was meant to
serve as a “self-certification” process for religious institutions, “without review or qualification
by a government agency.” 28 Nevertheless, the Department has “subtly but surely arrogated
to itself power and authority to regulate religious exemption to Title IX, just as opponents
of the regulatory procedure initially predicted.” 29 A review of the Department’s longstanding
practice reveals that many “educational institutions have deferred to OCR’s arrogation of
authority.
Educational institutions’ use of inherent exemption language—verbs such
as claim, notify, establish, assert, inform—in their communications with OCR decreased
while their use of language that implied agency discretion—request, apply, seek—
increased.” 30
Further, religious institutions are currently held to a different standard in exercising their
exemption rights. The Department routinely recognizes non-religious exemptions to Title IX, but
there is no similar pre-approval process in the regulations for any non-religious exemption. “An
If the Department nevertheless elects to impose an adversarial model upon all institutions, and further require
cross examination, it should not require that the cross examination be permitted by trained advisors. The prospect of
enduring cross examination by a trial attorney for a school conduct hearing is itself intimidating and will prove a
sufficient deterrent for many victims to file a sexual assault complaint. There are fair and sound procedures for
questioning parties and witnesses short of subjecting students to the abuse of cross examination by trial attorneys.
For example, cross examination questions can be offered by the parties, whether spoken themselves or written down
and passed on to a hearing officer or investigator. Advisors could also pose questions in writing to a hearing officer
to be asked without an intimidating and hostile tone.
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institution’s exempt status is not dependent upon its submission of a written statement to OCR.”31
We urge the Department to further revise § 106.12 to include language that confirms religious
institutions’ authority to properly assert and even self-certify their religious exemption, without
prior review or qualification by the Department. Such a revision would result in equal treatment
between secular and religious institutions in terms of asserting their Title IX exemptions, and
ensure the Constitutional protections afforded religious institutions.
4. Recipient’s Response to Sexual Harassment
Section 106.44 contains a number of welcomed reforms. Chief among them is the Department’s
decision to adopt Supreme Court standards for sexual harassment. We agree that this would result
in a “uniform standard” and “a consistent body of law [that] will facilitate appropriate
implementation.” 32 Prior guidance did not, creating a bifurcated framework with standards for
“administrative enforcement” and separate standards for “private lawsuits for monetary
damages.” 33
We support the Department’s adoption of the “objectively offensive” standard for sexual
harassment in § 106.44(e)(1). The 2011 Dear Colleague Letter definition of sexual harassment
had “no counterpart in federal civil rights case law.” 34 This expanded the scope of campus sexual
harassment investigations, forcing institutions to police a wide range of conduct not covered by
the Supreme Court’s own interpretation of Title IX. By redefining sexual harassment to only
include conduct “that effectively denies a person equal access to the recipient’s education program
or activity,” the Department successfully reestablishes the original purpose of Title IX, and
clarifies the obligations of recipient institutions.
Liberty University appreciates the flexibility in the proposed rule that allows institutions to only
adopt its procedures for sexual harassment complaints, including sexual assault, leaving schools
free to apply different procedures to other sexual misconduct (e.g., sexual exploitation, stalking,
etc.), if they so choose. We also appreciate the Department’s recognition that every institution
need not use a federally prescribed standard of proof for determining violations of conduct code
provisions concerning sexual harassment and sexual assault. In light of inferences from prior
guidance, the proposed regulations could be strengthened by making it clear that it is not
necessarily discriminatory for an institution to have a burden of proof for sexual harassment and
sexual assault that is different than that used for other Title IX violations, or other conduct code
violations, or academic code violations. Institutions can have non-discriminatory reasons for, say,
a higher burden of proof for offenses that can result in expulsion or suspension as compared to
more minor offenses. Similarly, an employee disciplinary process might have a different burden
of proof than a student disciplinary process without concluding such a difference is inherently
discriminatory. Such a clarification should be part of the final rule.
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Liberty also supports the Department’s proposed standards for when institutions have “actual
knowledge” and when they cannot be found to have acted in a “deliberately indifferent” manner,
which provide welcome relief from unwarranted liability exposure. Specifically, we appreciate
that “actual knowledge” of sexual harassment must be obtained by a school official with authority
to institute corrective measures on behalf of the institution. This is both logical and practical.
Also, we appreciate that institutions that follow their grievance procedures, consistent with the
Department’s proposal, in response to a “formal complaint,” or that provide interim measures to a
complainant when there has not been a formal complaint, cannot be found to have acted with
deliberate indifference. This is clear guidance that ensures fairness to both institutions and those
who access their Title IX grievance processes.
Lastly, Liberty University applauds the use of the rulemaking process for regulating in this area
and encourages the abandonment of “regulation through guidance.” Institutions that comply with
regulations are afforded certain safe harbors from liability as a matter of law but institutions that
complied with the Departments Title IX guidance were still subjected to litigation wherein
plaintiffs’ attorneys freely second-guessed the Department’s Title IX guidance concerning
practices that were and were not discriminatory. This “Catch 22” forced institutions to choose to
follow the Department’s guidance and thereby subject themselves to liability (or at least the
prospect of a long and expensive defense) from participants who had their own theories about
discriminatory practices at odds with the Department’s guidance, or follow a non-discriminatory
process different from the Department’s guidance and thereby invite enforcement actions from the
Department’s Office of Civil Rights with the attendant risk of loss of federal funds. Institutions
following the Department’s 2011 and 2014 guidance documents were subjected to a spate of costly
private litigation related to their campus sexual harassment and assault investigations. 35 The
proposed regulations could be improved by clearly rescinding all the Department’s prior guidance
documents regarding this subject matter.
5. Conclusion
While Liberty University and many other schools will undoubtedly welcome Department reforms
that curtail the scope of Title IX, the proposed procedural requirements will likely cost institutions
See generally Kate Brumback & Kathleen Foody, Students Accused in Campus Sex Assaults Target Federal
Rules, AP NEWS, May 18, 2016, https://www.apnews.com/694e8cb7cd714afa8b833d927a264de2; Craig Wood et
al., Between a Rock and a Hard Place: A Discussion of Issues That Frequently Arise in Sexual Misconduct-Related
Litigation Against Colleges and Universities, NACUA NOTES, May 18, 2016,
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among other things. In the two decades prior to 2011, only 15 such cases were found. Title IX For All database,
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more over time to implement than they currently pay in Title IX-related legal fees, settlements and
damage awards. While foundationally, Liberty University objects to overly prescriptive regulatory
requirements, the majority of the Department’s proposal is a victory for the rule of law, protects
institutions from unwarranted liability, and sets limits on Departmental fines for Title IX
violations. It would indeed be unfortunate if, in the interest of easing the costly regulatory burden
of prior guidance, the Department mandated the creation of a new bureaucracy on every college
campus throughout the country that turned out to be more costly to implement than the increased
liability institutions suffered under the uncertainty of the prior guidance the proposed rule replaced.
By simply revising §106.45(b)(3)(vii), the Department’s proposal would result in a net benefit for
both institutions and students.
Thank you for inviting our public comment. We thank you and your staff for your good work on
the proposed rules. And Liberty University looks forward to the Department’s adoption of
improved Title IX regulation.
Sincerely,

Jerry Falwell
President

