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ABOUT JACKSON LEWIS
SERVING THE DIVERSE NEEDS OF MANAGEMENT
Founded in 1958, Jackson Lewis, dedicated to representing management exclusively in workplace law, is
one of the fastest growing workplace law firms in the U.S., with 750 attorneys practicing in 52 locations
nationwide. We have a wide-range of specialized practice areas, including: Affirmative Action and OFCCP
Planning and Counseling; Disability, Leave and Health Management; Employee Benefits Counseling and
Litigation; Immigration; Labor and Preventive Practices; General Employment Litigation, including Class
Actions, Complex Litigation and e-Discovery; Non-Competes and Protection Against Unfair Competition;
Wage and Hour Compliance; Workplace Safety and Health; and Corporate Diversity Counseling. In
addition, Jackson Lewis provides advice nationally in other workplace law areas, including: Reductions in
Force, WARN Act; Corporate Governance and Internal Investigations; Drug Testing and Substance Abuse
Management; International Employment Issues; Management Education; Alternative Dispute
Resolution; Public Sector Representation; Government Relations; Collegiate and Professional Sports; and
Privacy, Social Media and Information Management.
For the 11th consecutive year, Jackson Lewis has been recognized for delivering client service excellence to
the world’s largest corporations, once again earning a spot on the BTI Client Service A-Team. Jackson Lewis
has also been recognized by in-house counsel in a comprehensive survey by BTI Consulting Group as both a
“Powerhouse” and “Standout” in employment litigation. In addition, Jackson Lewis is ranked in the First
Tier nationally in the category of Labor and Employment Litigation, as well as in both Employment Law and
Labor Law on behalf of Management in the U.S. News – Best Lawyers ® “Best Law Firms,” and is recognized
by Chambers and Legal 500. As an “AmLaw 100” firm, Jackson Lewis has one of the most active
employment litigation practices in the United States, with a current caseload of over 6,500 litigations and
approximately 415 class actions. And finally, Jackson Lewis is a charter member of L & E Global Employers’
Counsel Worldwide, an alliance currently of 14 workplace law firms in 14 countries.
Additional information about Jackson Lewis can be found at www.jacksonlewis.com.

This Special Report is designed to give general and timely information on the subjects covered. It is not intended
as advice or assistance with respect to individual problems. It is provided with the understanding that the
publisher, editor or authors are not engaged in rendering legal or other professional services. Readers should
consult competent counsel or other professional services of their own choosing as to how the matters discussed
relate to their own affairs or to resolve specific problems or questions. This Special Report may be considered
attorney advertising in some states. Furthermore, prior results do not guarantee a similar outcome.
Copyright: © 2013 Jackson Lewis LLP
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COLLEGIATE AND PROFESSIONAL SPORTS
Comprised of attorneys with deep, practical experience in the sports world, Jackson Lewis’ Collegiate
and Professional Sports group is uniquely situated to serve the diverse needs of collegiate and
professional sports entities. Our attorneys have a profound understanding of the issues affecting the
realm of sports and athlete management.
At the collegiate level, we are regularly retained to conduct investigations into alleged infractions of
NCAA rules, and to represent universities before the NCAA Committee on Infractions and NCAA
Infractions Appeals Committee. We advise college and university clients on compliance with the
growing number of NCAA and NAIA rules and guide institutions through increasingly complex
regulations governing collegiate sports. We have vast experience in advising institutions on Title IX and
civil rights laws, representing colleges and universities at every stage of the compliance process,
including audits, civil rights reviews, and government investigations.
At the professional level, Jackson Lewis attorneys provide valuable counsel to sports franchises during
acquisitions, in times of crisis, and throughout the life of a franchise. We also counsel agents and sports
agencies on the current regulatory and enforcement environment, including the myriad of state
licensing and sports union certification requirements. While our priority is litigation avoidance, where
prevention is not enough, our attorneys vigorously defend clients in cases of alleged non-compliance,
player association investigations, and in numerous areas of civil litigation.
With the growing number of foreign athletes throughout the collegiate and professional ranks, Jackson
Lewis has become a leader in sports-related global immigration matters. Whether it is guiding teams,
coaches, managers or players through the immigration process or developing strategies to overcome
potential immigration barriers, we provide timely, cost-effective solutions that help meet organizational
needs. Our immigration attorneys understand the urgency of client needs and are available twenty-four
hours a day, seven days a week.
Jackson Lewis can assist in the following areas:










NCAA and NAIA Regulatory Compliance,
Investigations, and Enforcement
Title III ADA Accessibility and
Accommodation
Title IX Compliance, Civil Rights and
Diversity Issues
Effective Compliance with AthleteAgent Laws and Regulations
Salary Arbitration
Grievance Advice and Arbitration
Contract and Compensation Matters
Wage and Hour Issues
Global Immigration
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Drug Testing Policies and Procedures
Safety and Health
Sports Franchise Acquisition Due
Diligence
Crisis Management
Collective Bargaining
Labor, Employment and Employee
Benefits Litigation
Day-to-Day Advice and Counsel
Social Responsibility and Good
Judgment
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Introduction
On Friday, January 25, 2013, the United States Department of Education Office for Civil
Rights (“OCR”) issued a “Dear Colleague Letter” (“DCL”) focusing on the importance of
access to and participation in extracurricular activities for students with disabilities. Many
pundits have described this event as the most significant development since the passage
of Title IX. This Special Report highlights the requirements clarified by the DCL and
outlines specific steps to take in advance of possible OCR action or private litigation.
To ensure equal opportunity to disabled students, the Office of Civil Rights, through the
DCL, clarifies and communicates educational institutions’ responsibilities under Section 504
of the Rehabilitation Act of 1973 (“Section 504”). The DCL focuses on four main principles:





An overview of educational institutions’ obligations under Section 504;
The need to conduct individualized assessments rather than acting on
presumptions and stereotypes;
The obligation to provide disabled students with an equal opportunity for
participation in nonacademic and extracurricular activities; and
Situations in which separate or different athletic opportunities are permissible
or required.

The DCL primarily addresses the rights, particularly in the area of athletics, of disabled students
at public primary and secondary educational institutions that receive federal funds. It is
important to note, however, that the same Section 504 obligations apply to postsecondary
educational institutions with respect to their extracurricular activities, including intercollegiate,
club, and intramural athletics. The Office of Civil Rights recognizes that postsecondary
institutions deal with the NCAA and NAIA and provide athletic scholarships to student-athletes
to participate on athletic teams. As detailed below, the guidance in the DCL supersedes the
applicable rules and bylaws of any other member organizations, presumably including the
NCAA. Thus, postsecondary institutions must comply with the mandate of providing equal
opportunities to disabled students even when awarding athletic scholarships.
Although the requirements detailed in the DCL are not necessarily new, the DCL provides
significant clarification of the heavy burden educational institutions must meet in connection
with the accessibility of extracurricular activities to students with disabilities. When
implementing policies and procedures to comply with Section 504, educational institutions may
look for guidance from their employment practices regarding employing qualified individuals
with a disability because of the similarities between Section 504 and the Americans with
Disabilities Act, as amended (“ADA”).
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Overview of Section 504 Requirements

The Rehabilitation Act prohibits discrimination on the basis of disability in programs conducted
by federal agencies, in programs receiving federal financial assistance, in federal employment,
and in the employment practices of federal contractors. Section 504 of the Rehabilitation Act
prohibits educational institutions from engaging in the following types of behavior with respect
to a qualified student with a disability:







denying the opportunity to participate in or benefit from an aid, benefit, or service;
affording the opportunity to participate in or benefit from an aid, benefit, or service
that is not equal to that afforded to other students without a disability;
affording an aid, benefit, or service that is not as effective as aids, benefits, or
services provided to others and that does not provide an equal opportunity to
achieve the same result, gain the same benefit, or reach the same level of
achievement as others;
providing different or separate aid, benefits, or services unless necessary to provide
an aid, benefit, or service that is as effective as those provided to others; and
limiting the enjoyment of any right, privilege, advantage, or opportunity enjoyed by
other students without a disability.

These obligations apply with respect to “qualified students with a disability.” To be “qualified”
under Section 504, the student must be a person of an age at which persons without disabilities
are provided such services or during which it is mandatory under state law to provide such
services to persons with disabilities or a person to whom a state is required to provide a free
appropriate public education under the Individuals with Disabilities Education Act.
The Rehabilitation Act’s definition of an “individual with a disability” is identical to the ADA’s
definition. Specifically, for purposes of Section 504, an individual with a disability is someone who:




has a physical or mental impairment that substantially limits one or more major
life activities;
has a record of such an impairment; or
is regarded as having such an impairment.

The DCL makes clear that the obligations set forth above supersede legal obligations and rules
of associations, organizations, conferences, and leagues in which educational institutions
participate. Therefore, educational institutions could violate Section 504 by complying with
rules of associations, organizations, conferences, and/or leagues that are inconsistent with their
obligations under Section 504. Educational institutions are encouraged to work with their
athletic associations, organizations, conferences, and/or leagues to ensure that qualified
students with a disability are being provided equal opportunities. It will not be a defense to a
claim to rely on the activities of such associations.
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Conducting Individualized Assessments

Perhaps the greatest challenge in complying with the OCR’s DCL stems from the concept of
individualized assessment. Educational institutions are not permitted to rely on general
presumptions and stereotypes when determining the capabilities of a qualified student with a
disability. Rather, educational institutions must make an individualized assessment of each
qualified student with a disability to determine the abilities of that particular student. This
places a tremendous burden on coaches, athletic directors, and club sponsors to individually
evaluate each student with a disability in order to determine whether the particular student
possesses the requisite skill set to participate in an extracurricular activity or athletic team.
A. Do Not Act On Generalizations and Stereotypes
In an attempt to clarify an educational institution’s obligations regarding individualized
assessments, the DCL provided several illustrative factual scenarios. In the first example, the
DCL describes a coach who made a decision not to allow a student with a learning disability to
participate in any games, after allowing her to practice with the team, without ever considering
the student’s individual abilities and/or limitations. The coach made this decision because he
felt the “time restraints and pressures of an actual game” would prevent the student from
successfully participating. The DCL states the coach’s actions would constitute a violation of
Section 504 because the coach operated on general assumptions about the disability, rather
than conducting an individualized inquiry with the student regarding her abilities. It is
important to note that the DCL specified that the student did not necessarily have a right to
participate in the games. However, the decision on whether the student could participate in
games must be based on the same criteria the coach used for all other players, rather than the
student’s disability.
This factual scenario makes it clear that the OCR expects all decision-makers involved with a
student’s participation in athletics to be adequately informed and capable of making such
evaluations. The OCR also expects an individualized inquiry to take place with regard to each
student. Enacting broad rules without examining the specific facts will be considered a
violation of Section 504.
B. Engage In the Interactive Process
The DCL’s “individualized assessment” requirement is akin to the requirement under the ADA
that an employer engage in the interactive process with an employee to ascertain whether a
reasonable accommodation is available. The Senate Report on the ADA explained that "[a]
problem-solving approach should be used to identify the particular tasks or aspects of the work
environment that limit performance and to identify possible accommodations . . . [E]mployers
first will consult with and involve the individual with a disability in deciding on the appropriate
accommodation." S. Rep. No. 101-116, at 34 (1989); see also H.R. Rep. No. 101-485, pt. 2, at 65
(1990). In the context of Section 504 and athletics, the educational institution must address the
specific limitations of each student. In the example above, the coach relied on his
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generalizations or assumptions about the student’s disabilities. The DCL makes it clear that this
would be a violation of Section 504.
From a practical standpoint, in the case of a student who qualifies for protection under Section
504, in general, “...placement decisions are to be made by a group of persons who are
knowledgeable about the child, the meaning of the evaluation data, placement options, least
restrictive environment requirements, and comparable facilities.” 34 C.F.R. §104.35(c)(3). Thus,
it is more than likely that the student’s limitations have already been assessed prior to his or
her participation in athletics. However, this evaluation was likely done without consideration of
a specific sport or activity. While the student’s coach or athletic director can use this
information as a contributing factor in determining an appropriate accommodation, the
educational institution must be careful to take into account physical abilities and/or limitations
since the prior evaluation may have only addressed academic limitations.

III.

Providing Equal Opportunities

Educational institutions must offer all qualified students with a disability equal opportunities to
participate in extracurricular activities. In short, this means educational institutions must
provide reasonable accommodations to qualified students with a disability to ensure equal
opportunities to participate in extracurricular activities, unless doing so would “fundamentally
alter” the extracurricular activity. The concept of “fundamentally alter” is not simple and must
be evaluated on a case-by-case basis.
As explained in detail below, this provision is similar to what is required from employers when
hiring and employing individuals with a disability under the ADA. Similar to employers,
educational institutions may require a certain level of skill to participate in the extracurricular
activity and are not required to automatically provide qualified students with a disability with a
spot on a team or in an organization. Rather, educational institutions must provide a qualified
student with a disability the opportunity to try out or audition for a team or organization.
A. Assessing a Reasonable Modification
When determining whether a reasonable modification is necessary, the educational institution
must undertake an individual assessment of the qualified student with a disability. If the
accommodation is necessary, the educational institution must allow it unless doing so would
fundamentally alter the extracurricular activity.
Under the Rehabilitation Act regulations, educational institutions are required to provide a
disabled student with reasonable accommodations to ensure that the institution's requirements
do not discriminate on the basis of the student's disability. See 34 C.F.R. § 104.44(a). Similarly, the
ADA's implementing regulations require a public entity to "make reasonable modifications in
policies, practices, or procedures when the modifications are necessary to avoid discrimination on
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the basis of disability, unless the public entity can demonstrate that making the modifications
would fundamentally alter the nature of the services, program, or activity." 28 C.F.R. §
35.130(b)(7). The Supreme Court has made clear that an educational institution is not required to
make fundamental or substantial modifications to its program or standards; it need only make
reasonable ones. See Alexander v. Choate, 469 U.S. 287, 300 (1985).
The DCL provided the following factual scenario regarding an elementary student with diabetes.
In order for the student to participate in a regular classroom setting, the school provided the
following accommodation: the student is provided assistance with glucose testing and insulin
administration from trained school personnel. When the student wished to join the schoolsponsored gymnastics club (which required the student to continue to receive the diabetes
treatment after school), the school administration refused to provide the assistance because
the gymnastics club was an extracurricular activity. According to the DCL, this constituted a
violation of Section 504 because the school was required to provide the student the assistance
she needed to participate in the gymnastic club and providing the assistance would not
fundamentally alter the school’s education program.
Whether or not a reasonable accommodation exists is a highly factually specific inquiry. “Because
the issue of reasonableness depends on the individual circumstances of each case, this
determination requires a fact-specific, individualized analysis of the disabled individual's
circumstances and the accommodations that might allow him to meet the program's standards.”
Wong v. Regents of Univ. of Cal., 192 F.3d 807, 818 (9th Cir. 1999), citing Crowder v. Kitagawa, 81
F.3d 1480, 1486 (9th Cir. 1996). It is imperative that each educational institution examine the
student requesting an accommodation and whether an accommodation is feasible.
B. Modifications Must Not Fundamentally Alter an Essential Function of the Activity
After an individualized inquiry is conducted to determine whether a modification is necessary,
the educational institution must also examine whether the modifications will fundamentally
alter the extracurricular activity. This occurs when the modification alters an essential aspect of
the activity that affects all participants equally or alters a peripheral aspect of the activity but
otherwise gives the qualified student with a disability an unfair competitive advantage.
However, that is only a portion of the inquiry. Once it is determined that the accommodation
would fundamentally alter the activity, educational institutions are obligated to examine
alternative accommodations to evaluate their level of reasonableness.
The DCL gives several examples of reasonable modifications to existing activities. The first
example describes a student with a hearing impairment who wanted to participate on the track
team. The student, who qualified for the team otherwise, needed a visual cue at the start of
the race rather than an audible one. The district denied the student’s request, citing a concern
that the visual cue may distract other runners and trigger complaints. According to the DCL,
this was a violation of Section 504. As part of the factual scenario, the DCL pointed out that
“two neighboring districts use a visual cue as an alternative start to their track and field meets”
and the athletes easily adjusted to the visual without complaints of distraction. The inclusion of
this information indicates the OCR will consider any modifications made by other educational
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institutions in determining the reasonableness of an accommodation. Of course, while it is
recommended that modifications made by other educational institutions be considered, the
fact that other educational institutions have not adopted a modification is not, in and of itself, a
reason for another educational institution to pass on the option. As part of the individualized
inquiry, the educational institution should examine accommodations made by other institutions
and/or any studies conducted regarding the appropriateness of the accommodation because it
is clear the OCR will consider this evidence in making its decision.
The second example described a student with one hand who requested the “two-hand” touch rule,
requiring a swimmer to touch the wall with two hands at the finish of a race, be modified to a onehand touch rule. In this example, the school district determined that permitting the student to
finish with a one-hand touch would give the student an unfair advantage. Here, the DCL walked the
reader through the OCR’s potential analysis. Specifically, the DCL stated that if the evidence
demonstrated an unfair advantage, then a complete waiver of the rule “would constitute a
fundamental alteration and not be required.” However, according to the OCR, the inquiry should
not end there. The school district would still be required to determine if other modifications were
available. If the school district failed to do so, it would be a violation of Section 504. The DCL
speculated that a modification to the one-hand touch rule could be made requiring the disabled
student to stretch both arms forward, but only one hand need touch the wall.
The DCL’s examples provide important clues as to the requirements placed on the educational
institutions. It is clear the OCR will require more than a superficial inquiry; rather, when faced
with a request for an accommodation, the institution must examine all potential
accommodations. It must be noted that most of the examples given by the DCL involve
individual sports. However, these requirements will also affect team sports. The only example
the DCL gives of an accommodation which would constitute a fundamental alteration is adding
a fifth base in baseball, which would not be a change the institution is required to make. As
with litigation involving Title IX, the OCR’s requirements will likely evolve over time.

IV.

Separate or Different Opportunities

Finally, the DCL provides situations in which separate or different opportunities are permissible
or even required. Although the overall goal for educational institutions is to provide a qualified
student with a disability the opportunity to participate in activities with students without a
disability, with or without a reasonable accommodation, there are some situations in which
separate or different opportunities should be utilized, such as when a reasonable
accommodation would fundamentally alter the activity or give the qualified student with a
disability an unfair advantage. In those situations, educational institutions must create
additional opportunities for the qualified student with a disability.
Importantly, these separate or different activities should be supported equally by the
educational institution. Furthermore, educational institutions tasked with creating separate or
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different activities and teams are not permitted to neglect their obligations by stating that
there is an insufficient number of qualified students with disabilities to successfully field a team
or create an organization. In these situations, educational institutions are encouraged to “think
outside the box” to develop district-wide or regional teams/organizations, create co-ed
teams/organizations, or create teams/organizations on which qualified students with a
disability participate with students without disabilities.

V.

Potential Penalties

In the educational context, OCR has been given administrative authority to enforce Section 504.
Section 504 is a Federal statute that may be enforced through the Department of Education's
administrative process or through the Federal court system. The OCR may conduct an
investigation if a complaint is made, or if it deems that an investigation is necessary to ensure
compliance. The OCR initially attempts to bring the school district into voluntary compliance
through negotiation of a corrective action agreement. If the OCR is unable to achieve voluntary
compliance, the OCR will initiate an enforcement action. To that end, the OCR may: (1) initiate
administrative proceedings to terminate Department of Education financial assistance to the
recipient; or (2) refer the case to the Department of Justice for judicial proceedings.
In addition, a person may at any time file a private lawsuit against a school district. The Section
504 regulations do not contain a requirement that a person file a complaint with OCR and
exhaust his or her administrative remedies before filing a private lawsuit.

VI.

What Is An Educational Institution To Do?

Only time will tell how the OCR intends to enforce the provisions of the DCL. However, there
are several proactive steps educational institutions can make to ensure they are making every
effort to comply with the DCL. Practically speaking, most students who are considered
“qualified students with a disability” under 504 will have been identified as such prior to
participation in athletics. Thus, the name of each student who expresses an interest in a
particular sport should be submitted to school administration to determine if the student is a
“qualified student with a disability.”
If in fact a student is subject to 504’s requirements, the student should have a “504 plan” in
place detailing any accommodations he or she needs. This plan will provide a framework for
the coach and school administrators to follow in order to evaluate any reasonable
accommodations to participate in athletics and may need to be modified annually. It is
imperative for the athletic department to communicate with the school administrator or
counselor who is responsible for the student’s 504 plan to ensure compliance with any
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accommodations contained in the plan, and to formulate the best strategy to accommodate
the student in athletics.
In the event a student who has expressed an interest in athletics exhibits a noticeable disability,
but has not required an accommodation in the classroom setting, the coach must involve the
institution’s resident-expert on 504 requirements. This noticeable disability will trigger the
institution’s responsibility to engage in an interactive process with the student to develop a
reasonable accommodation.
Finally, when developing 504 plans for a qualified student with a disability, it is advisable to
include participation in athletics as part of the plan. This will not only consolidate the process
for the institution, it will demonstrate a proactive approach to accommodating all students with
a disability.

VII. Conclusion
Similar to the April 2011 DCL reinforcing educational institutions’ obligations under Title IX, the
January 2013 DCL reinforces educational institutions’ obligations under Section 504.
Furthermore, similar to the activity surrounding Title IX, one may anticipate an active OCR in
overseeing compliance and ensuring qualified students with a disability are being afforded
equal opportunity to participate in extracurricular activities, including athletics. Moreover, the
OCR’s actions will undoubtedly bring these requirements to the forefront, which can increase
the risk of private litigation. However, with the right preventive steps, educational institutions
can reduce their risks and future liability.
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